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Breakout Session B: Opportunities for

Preograms; Without Rate Comparability in Place
2:45 p.m. — 4:15 p.m. — Breakout Session
Eeb. 12, 2009

Topics:

1) Negotiate with banks to pay higher rates

2y Plan & implement rate comparability

2) Establishia veluntary benchmark rate

2y Convert te mandatory IOLTA

5) Manage the eblss and flews it IOLLTA revenue
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Opportunities for Gearing Up —

1. Negotiate w/ banks to pay higher rates

¢ Negotiation seeks to:
— Increase IOLTA revenues
— Strengthen relationships & build partnerships

— Provide semething i returrn, usually: by
premoeting the banks iR creative ways
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Opportunities for Gearing Up —

1. Negotiate w/ banks to pay higher rates

¢ Methods include:
— General solicitation letters, followed by
telephene calls

— Face-to-face meetings:
¢ Using Board members, lawyers or other key
contacts as negetiators
¢ lt’s harder for banks ter say “ne” in Persen

— A Speciiic rate reguest, based upon:
o \What ether “leadership” banks are paying or
+» What rate comparability woeuld reguire; 1t
Weren place or couldbe:.:

¢ A flat-rate reguest o a rate that fleats; for ex.,
withrthe Federal Funds: Rate
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Opportunities for Gearing Up —

1. Negotiate w/ banks to pay higher rates

¢ Methods include (cont.)...
— An offer or incentive:
¢ Inclusion on Honer Rall
¢ |nvitation terannual gala for recegnition
¢ Marketing & prometion such' as X “Prime Partner”

— Highly: attractive te some banks competing to
keep), attract lawyer/law firm cUStomers

— Builds bank’sirepuitation as geed corp: Citizen
— Builds fiamiliaxiity, & partnerships
s Proghrams reporingeg Seme sUCCESS Inl past year:

= Arzona, Georajie; Idahes Minn:; N Careling; Nelsraska,
Nevada, NN S Caroelina; Washingten
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Opportunities for Gearing Up —

2. Plan_ & implement rate comparability

¢ IOLTA interest rate comparability seeks:
— Fairness in IOLTA & non-IOLTA rates (& fees)
— Increased IOLTA revenues:
& 2-5 times previeus levels
Authority te determine I banks, are complying
& eligible to participate in IOLTA
Additienall imfer on balances, rate, fees, ete.
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Oppertunities fior Gearing Up —
2. Plan & implement rate comparability.

¢ Methods include:
— 1. Feasibility study — Does it make sense for
your: program?
¢ How much revenue gain is likely?
— [iming matters:

Implementation not advisable when
rate environmenit IS se low, but:..
Newiisia great time te) plan campaign

s 2. Gauging suppert— IS there suppoert
ameng veard; state vars, coult, o With
legisigtire & gevermer (lrapplicaible)?
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Opportunities for Gearing Up —
2. Plan & implement rate comparability

¢+ Methods include:
— 3. Development of IOLTA rule revisions
¢ leam approach:
— Ex Dir, Board, Ct Liaisen, Office of Lawyer Reg.
— ABA Technical Assistance Committee
— Outside help, as desired

— Once submitted, public comment could nclude
feedback er negotiatiens w/. bankers assec.

¢ It takes time te get rule/statute changed:
— Viay: take a fiew menths Up ter a year o more
— el Crsis prevides a rauenalerfor your “case:

WWHER ether rates; rse, history shews: that
IGLTA rateshwwill et wW/erconiparaility
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Oppertunities fior Gearing Up —
2. Plan & implement rate comparability.

¢ Methods include:

— 4. Notification to banks (new rule), attorneys
(no actioen reguired)

— 5. Implementation mailing:

& Reguest for hank's rate & fee nfe and plan, If
knewn at that time

— 6. Verify compliance, bank-by-bank:
& REVIEW ESPONSES
¢ Uselindependenisrateré, ieerdaiel
& OUhEr teols; oS, & data Mgt reguired
s Vay requiie addti stairstpport e eutside help
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Opportunities for Gearing Up —
3. Establish a voluntary benchmark rate

¢ Use of benchmark rate (a.k.a. safe harbor
rate) seeks to:

— Align banks with the fairness principle
underlying rate comparability:— “Pay us at least
as, muchi as; you pay. your nen-IOLTA custemers,

— Simplify administration fior banks & 10LTA
Py defining a single rate that cemplies with the
rule (expressed as a % oii the Eederal Funds
Jlarget Rate)
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Opportunities for Gearing Up —
3. Establish a voluntary benchmark rate

¢ Can be used by programs without rate
comparability as a basis for negotiation w/.
banks:

¢ Souith Carelina & Virginia are examples

& New York & Califernia are examples; of
pregrams that tried this with) some sUccess

— And used the experience asi evidence: that
comparability indeed was necessany to
achieve ier true ialfiess
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Opportunities for Gearing Up —
3. Establish a voluntary benchmark rate

¢ Method for establishing:

— 1. Analyze bank remittance data of 5-10
biggest banks (holding majority off IOLTA
balances) to determine net yield for each

2. Obtain iIndependent rate & fee Info to
determine what banks: pay nen-1OLTA cUStemIErS
& apply: this infe te remittance data te determine
“comparable” net yield

¢ Step 2 minus Step 1 (above) = Likely revenue gain

3. Set benchmark rate at level that closely,
approximates; comparalility, fier biggest hanks &
EXPrESS as) %) ol the Federall EunRds jarget Rate
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Opportunities for Gearing Up —
3. Establish a voluntary benchmark rate

¢ Special focus for “comparability” programs:
Revising the benchmark rate...

— At least 17 “comparability” states have a
benchmark rate & virtually: allfare considering a
revision

¢ Perceived problem:

— Eed Rate is at histerically: lew: level & a range
(0:00% -1 01.25%)), raising Uncertaimty, alnout Roew,
te apply, the henchmark

— Veny lew yield:

o EXa: 0:25Y0X 706 henchmerns = 0175%
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Opportunities for Gearing Up —
3. Establish a voluntary benchmark rate

¢ Perceived solution:
— Set a “floor” rate:

o Examples: Maryland, Massachusetts, Missouri
& Texas (see “Benchmark Rates” handeut)

& Risk/reward:
— Reward — Might gain additienall revenue

— Risk — Banks might opt out oiff benchmaik: &
pay. even lessinew: (& in fuiture)

¢ Raises guestions abeuit Whether a streng
resenve pelicy, might bera Better approach
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Opportunities for Gearing Up —
4. Convert to mandatory IOLTA

¢ Relevance:
— 38 states have mandatory IOLTA
— 12 opt out
— 2 voluntary

¢ Seeks to:
— Reguire that all'lawyers: participate i IOLTA
— lncrease IOLTA revenues

— Bolster rate comparability, wWhich would he
devalued w/er mandatery IOLLTA
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Oppoertunities fior Gearing Up —
4. Convert to mandatory IOLTA

¢ Estimate impact:
¢ Determine # of attorneys in state

» Estimate potential # off IOLTA accounts after
conversion
— ABA Survey, 2006 — 15 states converted from
Opt-eut to Mandatory,
— Prevides basis for estimating the number: off
IOLTA accounts
¢ Estimate tetall IOLTA Principal halances:
— Based on’ currenit avg. 1OLLTA  principall balance: in
state: multplied sy potenitial = o OLETA acCOoURts
Nhentmultplys By ICLETATRED Vield ter estimate
revenue
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Opportunities for Gearing Up —
4. Convert to mandatory IOLTA

¢ Consider phased approach:
— 1. Implement conversion teo mandatory.
+ Plan outreach efforts & develop materials
¢ Disseminate netification & certification materials
# Follow up & educational eutreach
—w/ lawyers, the bar, CLE pregrams, banks, etc.

= 2. Implemenit rate comparability, (i applicaible)

» Rely on hank relatenships; develeped duking
conversion ter mandatory, te aid infimplementation

Ol comparaiity
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Opportunities for Gearing Up —
5. Manage the ebbs & flows of IOLTA

¢ The Challenge:
— The “Boom & bust” cycle of IOLTA revenues &
grant-making
& Carries huge costs to legal aid programs,
access) to justice
¢ Sitrategic opportunities:
— Grant Resenves
— Multicyear grants
— New revenue streams..
¢ Cyipres awards
» ElliRg-fee surcharge
¢ lnteresisonrutiercompany/ st accounts
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Opportunities for Gearing Up —
5. Manage the ebbs & flows of IOLTA

¢ Reserves —Example from Louisiana IOLTA:
— Resernve policy since 1999-2000
— Sets aside 15% ofi net remittances quarterly.
— In 2003-04 dewnturn, suspendedi reserve policy.
¢ used all available funds; for admin and grants
Now, suspended policy again: as; of 4thl guarter 2008

o NOI tapping the resenvess just the quarterly,
INPUE o fiunds e thel resenves

¢ |Rtent Isiresenvers principal not te) decrease,
altheughiinvestmenit iIncome can e drawnm
dewn

¢ Any/suspension o 5% allecation o FESERES
mustbermade tprlater, When ieasilsje

o SBL5N oS5 rEsEREe s IGIEATURCinG
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Opportunities for Gearing Up —
5. Manage the ebbs & flows of IOLTA

¢ New revenue streams:
— Be open to opportunities that present themselves
— Consider filing-fiee surcharge as potential, stable
source

— Cy/ pres
17 pregrams reperted considering ¢y pres; initiative
Legal aid grantees; eften’ a geod! it fer ey pres
awalds
Education campaign and/err change nfrule o Iaw,
Plan new e hew yeuhweuld use: suchianraweard
Seuithl Carelinarexample:
— $650K cy pres) award in 2007

— Eundedia CRAP & al glranteers iaciliity
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Opportunities for Gearing Up —
5. Manage the ebbs & flows of IOLTA

¢ New revenue streams:
— Interest on title company trust accounts
¢ X pursuing legislation
— at least 6 states considering It
¢ Ohie has a law, which applies, to lawyers &

noen-lawyers alike; Washington State 1s
Similaur

¢ Flonda & Connecticut differ in that lawyers
ofiten handlerreal estate; buit law in these
states does; net apply, to title' cos.
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